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COMMONWEALTH OF MASSACHUSETTS

PLYMOUTH, ss. SUPERIOR COURT
PLCV2012-0666A

DAVID GOFF & others'

YS.

JEOUNG KIM & others®

MEMORANUM OF DECISION AND ORDER ON
DEFENDANT, JEOUNG KIM’S, MOTION TO AMEND HIS
ANSWER TO PLAINTIFFS’ AMENDED COMPLAINT AND

DEFENDANT, JEOUNG KIM’S, MOTION FOR SUMMARY JUDGMENT

David Goff (“Goff”) filed this negligence action against Jeoung Kim (“Kim”) to recover
for serious personal injuries he sustained when Kim punched him in the face. This matter is
before the court on Kim’s motion to amend his answer and motion for summary judgment
pursuant to Mass. R. Civ. P. 56. For the reasons discussed below, Kim’s motions are

ALLOWED.

BACKGROUND

The undisputed facts, viewg?l: in the light most favorable to the plaintiffs as the non-moving
party, as revealed by the summary judgment record are as follows.  On August 9, 2009, Kim struck
Golf in the face with his fist at a party, knocking him unconscious and causing a traumatic brain
injury. Golff filed this action against Kim on May 30, 2012 alleging that Kim was negligent and

breached the applicable duty of care by striking him in the face. On March 27,2014, Goffamended
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his complaint to add negligence claims against Richard and Barbara Lavoie, the social hosts at whose
house GofT’s injury occurred.

After receiving notice of the claim, on August 8, 2014, Kim’s insurer, Quincy Mutual
Insurance Company (“Quincy”), commenced a declaratory judgment action, PLCV2014-0084713
(“the DI Action”), against Goff and Kim seeking a determination as to its duty to defend and
indemnify Kim,

On September 29, 2014, Coff again amended his complaint in this personal injury action.
Count I of Goﬁ”erecond Amended Complaint alleges negligence against Kim. Count V alleges
loss of consortium by Jane Gofl ags\i!nst IKim, and Count 1X alleges loss of consortium by David E.
Goff against Kim, Kim did not assert res judicata as a defense in any of his answers to Golfs
complaints. He did raise estoppel as a defense to the Second Amended Complaint. The parties twice
agreed to extend the tracking order in this case.

Following discovery in both cases, on July 28, 20135, this Court (Muse, J.) denied Quincy’s
motion for summary judgment in the DJ Action on the ground that Kim’s claim of self-defense
presented an issue for a fact-finder.

This personal injury action was assigned for a jury trial on November 30,2015, On Qctober
15, Goff moved for a speedy trial of the DJ Action prior to the personal injury trial so that he would
know whether Quincy had a duty to defend and indemnify Kim for settlement purposes. The speedy
trial motion was allowed by agreernent. This Court (Yessayan, J.) held a jury-waived trial on
November 12 and 13,2015 at which .he heard live testimony from five witnesses, including Kim and
Goff, and received the deposition te:;;tlimony of three unavailable witnesses. The personal injury trial

was continued pending a decision in the DJ Action.



Judge Yessayan issued his Findings of Fact and Conclusions of Law in the DJ Action on
lebruary 11,2016. He found that on the evening of August 8, 2009, Matthew Lavoie threw himself
a birthday party at his parents’ house at 6 Olney Street in Hull. Kim, who was not invited to the

party and not of drinking age, consumed four beers and two shots of vodka. Around 3:30 a.m.,

Goff was standing in the drivewsy getting a woman’s telephone number when Kim suddenly
punched Goff with a closed fist three times in the chin and jaw. Goff fell to the ground hard and
struck his head on the pavement, kinocked unconscious. Goff suffered fractures to his jaw, face and

skull, and a seizure disorder. Judge Yessayan found that Kim’s actions in fleeing the scene and
turning off his cell phone demonstrated that he was not so intoxicated as to lack the intent to attack

Goff. He found that Kim’s atlacki'qn GofT was “unprovoked” and “vicious.”
The legal issue before Judge Yessayan was whether Kim’s conduct fell within an exclusion
in Quincy’s insurance policy for bodily injury which is expected or intended by an insured. Judge
Yessayan concluded that there was no insurance coverage, stating:

Kim intentionally and without provocation used his closed fist to
punch Goff three times in the face. His blows landed exactly where
they were directed, specifically the area of his chin and jaw. The
purpose and intent of delivering these blows was to cause injury to
Goff, which is exactly what they did. There was nothing accidental
about this attack, ncr was it carried out in self-defense.

After being knocked unconscious by these three blows, it was
a likely consequence that Goff would strike his head on the pavement.
It does not matter if Kim necessarily intended for [Goff] to strike his
head on the pavement. By attacking GofT in the manner in which he
did, Kim knew with substantial certainty that bodily injury would
result. It is immaterial that the quantum of damage caused may have
been greater than intended. . . . Kim’s attack on Goff was of such a
nature that the Court must conclude, as a matter of law, that Kim
intended to cause at:least some injury to Goff.

Judgment entered for Quincy in the DI Action on February 19,2016, Goff timely appealed the D)



Action, as did the Lavoies.

The personal injury trial was scheduled to begin on May 2, 2016. However, Goff filed a
motion in the Appeals Court to !:fay the trial because the availabilily of defense counsel and
insurance coverage was critical to Kim’s ability lo present a reasonable defense and satisly any
judgment. The Appeals Court stayed the trial and pending pretrial discovery motions. On August

22,2016, Kim filed a Motion to Amend Answer and a Motion For Summary Judgment.

i DISCUSSION
Summary judgment will be granted where there are no genuine issues of material fact and

the moving party is entitled to judgment as a matter of law. Mass. R. Civ. P. 56(c); Kourouvacilis

v. General Motors Corp., 410 Mass. 706, 716 (1991). The party moving for summary judgment

bears the burden of affirmatively showing that there is no triable issue of fact. Pederson v. Time.

Inc., 404 Mass. 14, 17 (1989). A p"d:i)/ moving for summary judgment who does not have the
burden of proof at trial may demonﬁratc the absence of a triable issue either by submitting
affirmative evidence negating an essential element of the nonmoving party’s case, or by showing
that the nonmoving party has no 1'(-:fflsonabie expectation of proving an essential element of its
case at trial. Kourouvacilis, 410 Mcm at 716. Once the moving party “establishes the absence
-ol"a triable issue, the party opposing the motion must respond and allege specific facts

establishing the existence of a genuine issue of material fact.” Pederson, 404 Mass. at 17,



Motion to Amend

Kim moves to amend his answer to add res judicata as a defense.  Rule 8 states that a
party shall set forth in his answer any affirmative defenses, including res judicata. See Mass. R.
Civ. P. 8(c). Sec also Mass. R. Civ. P. 12(b) (every defense shall be asserted in an answer or for
certain defenses, by motion to disﬁ'wiss). In general, the failure to plead an affirmative defense in

an answer results in a waiver and the exclusion of that defense from the case. Sharon v. Newton,

437 Mass. 99, 102 (2002); Demouias v. Demoulas, 428 Mass. 555, 575 n.16 (1998).

Accordingly, Goft argues that Kim:has waived any res judicata defense by failing to raise it in his
three answers.
However, it is well settled that under Rule 15, a party may move to amend his pleading by

leave of court, and such leave shall be freely given when justice so requires. Sharon v. Newton,

437 Mass. at 102.  Resolution of a motion to amend lies in the sound discretion of the judge, but
leave should be granted absent some good reason to deny the motion. Vakil v. Vakil, 450 Mass.
411, 417-418 (2008). Denial of leave to amend typically requires undue delay coupled with
other factors such as bad faith, imminent trial, or futility of the claim or defense sought to be

added. Sharon v. Newton, 437 Mags. at 102; Walsh v. Chestnut Hill Bank & Trust Co., 414

Mass. 283, 287 (1993).

With respect fo the affirmative defenses of res judicata and issue preclusion, a party must
provide as much notice of the defens'c as reasonably can be required; thus, failure to plead these
defenses will not result in a waiver where the judgment to be given preclusive effect did not exist

at the time the answer was filed. Alicea v. Commonwealth, 466 Mass. 228, 236 n.12 (2013);

Aronovitz, v. Fafard, 78 Mass. App. Ct. 1, 8, rev. den., 458 Mass. 1110 (2010). Here, the



declaratory judgment on which Kim relies did not exist at the time of any of his answers. [t is
not clear why Kim waited six months after the judgment issued in the DJ Action (o seek (o

amend his answer. However, given the procedural posture of this case, a six month delay is not

so untimely as to warrant a conclusion of waiver, Cf. Aronovitz v. Fafard, 78 Mass. App. Ct. at
8 (five year delay in seeking to amend answer to add res judicata defense resulted in waiver).
Goff is neither unfairly surprised ror unduly prejudiced by the addition of a res judicata defense
because he knew that the DJ Actioir raised the potentially dispositive issue of whether Kim acted
intentionally or reasonably in self-defense, yet pressed for its speedy resolution. Accordingly,
this Court, in its discretion, will alio_w Kim to amend his complaint to raise the defense of res

judicata.’

Motion For Summary Judgmeni

Kim contends that he is entitled to judgment as a matter of law on Goff’s negligence
claim based on the collateral estoppel effect of Judge Yessayan's findings in the DJ Action.

Whether a prior decision is entitled to preclusive effect is a question of law that is appropriately

resolved on summary judgment. Alicea v. Commonwealth, 466 Mass. at 234; Alves v,

Massachusetts State Police, 90 Mass. App. Ct. 822, 824 (2017). The doctrine of collateral

estoppel provides that when an issue of law or fact has been actually litigated and determined by
a valid and final judgment, and the-determination is essential o the judgment, that determination

is conclusive in a subsequent action between the parties whether on the same or a different claim.

*To the extent that GofT suggests in his brief that he is entitled to amend his complaint a
third time to assert a claim of assault and battery, he may file a motion seeking leave to amend.
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Alicea v. Commonwealth, 466 Mass. at 236; Jarosz v. Palmer, 436 Mass, 526, 531 (2002). This

doctrine relieves parties of the cost and vexation of multiple lawsuits, conserves scarce judicial

resources, and encourages reliance on adjudication by preventing inconsistent decisions. Alicea

v. Commonwealth, 466 Mass. at 2135; Bagley v. Moxley, 407 Mass. 633, 636 (1990).
The party asserting issue preclusion bears the burden of proving the prerequisites for its

application. Alicea v. Commonwealth, 466 Mass. at 236. Here, both Goff and Kim were parties

to the DJ Action. The factual issuciof whether Kim’s conduct was intentional was actually
litigated and was essential to Judge Yessayan’s conclusion that there was no coverage under
Quincy’s insurance policy. In addition, the decision entered by Judge Yessayan is a valid and
final judgment for purposes of issue preclusion despite the pending appeal. See O’ Brien v.

Hanover Ins. Co., 427 Mass. 194, 201 (1998); Chute v. Retals, LLC, 2017 WL 2544745 at *5

(Mass. App. Ct. Rule 1:28). Thus, Goff is collaterally estopped from re-litigating the following
facts in his personal injury action: 8 im intentionally punched him in the face; the purpose and
intent of delivering these blows was to cause injury; and by attacking Goff in the manner in
which he did, Kim knew with subslantial certainty that bodily injury would result. See Hanover

Ins. Group, Inc, v. Raw Seafoods, Inc., 91 Mass. App. Ct. 401, 407-408 (2107) (jury’s finding in

carlier action that defendant damaged scallops through negligent handling of product had
collateral estoppel effect and precluded determination of intentional conduct in insurance

coverage litigation); Fire Ins. Exch, v. Pring-Wilson, 831 F. Supp.2d 493, 500-501 (D. Mass.

2011) (judge’s factual finding in wrongful death trial that defendant was negligent in causing
death of assailant had collateral estoppel effect in insurance coverage litigation).

In light of these binding facts, GofT has no reasonable expectation of proving negligence



by Kim as alleged in the Second Amended Complaint.  As a matter of law, intentional conduct

finding of intentional conduct precludes a linding that the same conduct was negligent.

Sabatinelli v. Butler, 363 Mass. 565, 567 (1973). A plainti{f cannot recover on a theory of

negligence for an intentional battery committed against him. Walers v. Blackshear, 412 Mass. at

590-591 (defendant’s placing lit firecracker in plaintiff”s shoe was intentional battery, and

plaintiff could not recover in negligence for that act); Sabatinelli v. Butler, 363 Mass. at 567-568
(jury’s finding that defendant intentionally shot plaintiff precluded finding that defendant

handled gun negligently).
The fact that Kim may not have intended to cause the precise injuries sustained by Goff

or may not have understood the seriousness of his conduct and all the harm that might result is

not relevant in determining whether there was an intentional battery. Waters v. Blackshear, 412
Mass. at 591.  An actor who intends an act but not the consequences may be found liable for

negligence. Guzman v. Pring-Wilson, 81 Mass. App. Ct. 430, 435 (2012). llowever, an actor

who intends both an act and consequences of at least the general type that followed is liable for
intentional, not negligent, conduct! Id. As Judge Yessayan concluded:

It does not matter if Kim necessarily intended for [Goff] to strike
his head on the pavement. By attacking Goff in the manner in
which he did, Kim knew with substantial certainty that bodily
injury would result. It is immaterial that the quantum of damage
caused may have been greater than intended. . . . Kim’s attack on
Goff was of such a nature that the Court must conclude, as a matter
of law, that Kim intended to cause at least some injury to GolT.

See also Worcester Ins. Co. v. Fell: Acre Day Sch., Inc., 408 Mass. 393, 400 (1990) (act of

striking someone in face is so certain to cause injury that as matter of law, person who performed



act intended resulting harm, notwithstanding his statement to the contrary); Liberty Mut, Fire Ins.

Co. v. Casey, 91 Mass. App. Ct. 243, 247 (2017) (act of punching someone in face multiple

times mandates inference of intent to cause bodily harm). Cf. Guzman v. Pring-Wilson, 81 Mass.

App. Ct. at 435-436 (where judge in bench trial found that defendant intended to display knife
and flail it around to ward off attacker but did not intend to stab him, it was proper to hold
defendant liable in negligence for stabbing death). Judge Yessayan’s conclusion that Kim
intended to inflict bodily harm on Goff by punching him in the face mandates the conclusion that
Kim committed the intentional tort of battery, regardless of whether he intended to inflict brain

damage. See Guzman v. Pring-Wilson, 81 Mass. App. Ct. at 435. Accordingly, Kim cannot be

liable in negligence for that conduct. See Waters v. Blackshear, 412 Mass. at 590-591;

Sabatinelli v. Butler, 363 Mass. at 567—568.

ORDER
For the foregoing reasons, it is hereby ORDERED that Defendant, Jeoung Kim’s,
Motion to Amend His Answer To Plaintiffs” Amended Complaint be ALLOWED and that

Defendant, Jeoung Kim’s, Motion for Summary Judgment be ALLOWED,

Mo (M

July 31, 2017 Mark C. Gildea
0 Justice of the Superior Court




SUMMARY JUDGMENT
MASS. R. CIV. P. 54

Trial Court of Massachusetts £
The Superior Court w

DOCKET NUMBER

1283CV00666

Robert S. Creedon, Jr., Clerk SFEOLIrts

CASE NAME _
David Goff et al
VS,
Jeoung F. Kim et al

COURT NAME & ADDRESS
Plymouth County Superior Court - Brockton
72 Belmont Street
Brockton, MA 02301

JUDGMENT FOR THE FOLLOWING DEFENDANT(S)
Kim, Jeoung F.

Lavoie, Matthew

Lavoie, Richard J.

Lavoie, Barbara S.

JUDGMENT AGAINST THE FOLLOWING PLAINTIEF(S)
Goff, David

Goff, Jane

Goff, David E.

entitled to a judgment as a matter of law.

It is ORDERED and ADJUDGED:

DECISION AND ORDER DATED July 31, 2017).
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This action came before the Court, Hon. Mark Gildea, presiding, upon Motion for Summary Judgment of the
defendant named above, pursuant to Mass. R. Civ. P. 56. The parties having been heard, and/or the Court having
considered the pleadings and submissions, finds there is no genuine issue as to material fact and that the defendant is

It is hereby ORDERED that Defendant, Jeoung Kim's, Motion to Amend His Answer to Plaintiff's Amended Complaint is
ALLOWED, and that Defendant, Jeoung Kim's, Motion for Summary Judgment is ALLOWED. (SEE MEMORANDUM OF

07/31/2017
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